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NOTES AND COMMENT
GAMBLING TRANSACTIONS.
"'Wagers' implies that there are two or more contracting parties having
mutual or reciprocal rights in respect to money or other things wagered, usually
called the 'stakes' and that each of the parties shall jeopardize something, and
having the chance to make something, or to recover the stakes or thing bet or
wagered, upon determination of the contingent or uncertain event in his favor." 1
2
At common law not all wagering contracts were illegal or void.

When not repugnant to sound morals and public policy, an action
could be maintained thereon.3 Prior to any statutes the courts began
to look upon wagering contracts with displeasure, and limited the4
common law rule by declaring them invalid as to subject matter.
The next step was to regard such agreements to be invalid as opposed
to public policy, and the general rule as to illegal contracts was
applied with equal severity to both parties under the maxim: "In
pari delicto partior est Conditio defendentis." 5 The loser was
debarred from recovery, not because of the defendant's merits, but
for the reason that the plaintiff was deemed "unworthy to be heard
in the particular case." 6 Money or property lost in a gaming transaction and voluntarily paid
over by the loser could not be recovered
7
by him from the winner.
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Statutes were then enacted which had for their purpose the
discouragement of gambling by giving the loser a right to recover his
loss by civil action." It was early held that in an action under the
statute where several persons contributed to the stakes, the plaintiff
could recover only "no more money than the defendant actually
gained" by his wager. 9 The sole purpose of the statutes and the
intention of the legislature in giving this remedial right was to suppress gambling and to discourage not only a particular form of
gaming but all forms, declaring "where chance enters into a bet as
an element, there is a case of 'gambling' within the Constitution * * *
forbidding [specific forms] or any other kind of gambling." 10 The
statutes against gambling are now found as a part of our Penal
Law," which provide "that all wagers, bets, or stakes made to depend
upon any race or upon any gaming by lot or chance, or upon any lot,
chance, casualty, or unknown or contingent event whatever, shall be
unlawful." 12 Furthermore, "all contracts for or on account of any
money or property, or thing in action wagered, bet, or staked as
provided in the preceding section, shall be void." 13 Section 994
expressly provides a remedy for the recovery of property lost in
wagering transactions. It declares:
"Any person who shall pay, deliver or deposit any money,
property or thing in action, upon the event of any wager or
bet prohibited, may sue for and recover the same of the winner
or person to whom the same shall be paid or delivered, and of
the stakeholder or other person in whose hands shall be deposited any such wager, bet or stake, or any part thereof, whether
the same shall have been paid over by such stakeholder or not,
and whether any such wager be lost or not."
In the recent case of Watts v. Malatesta,14 the Court of Appeals
in an interpretation of Section 994 sustained a recovery by the
plaintiff in an action to recover money lost to the defendant in
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larger amount than he lost to the plaintiff. The Court held that he
was not entitled to offset his losses as against the plaintiff's, allowing
the plaintiff to keep all that he had won and at the same time permitting him to recover his losses arising out of the same transactions
over a period of two years. The ground on which this judgment was
based is that the professional gambler and his customer are not in
"pari delicto." The Court not only distinguishes between a "professional gambler" and his client, a "casual gambler," hitherto unknown
to the law, but also gives the casual gambler a right to retain all
moneys won in the same transaction and at the same time affords him
the remedy to recover any loss he had sustained. This result, Judge
Crane in his dissenting opinion points out, was never the intention of
the Legislature. "Instead of discouraging gambling and bookmaking,
which is the purpose of the law, such a result would do the very
reverse by encouraging people to wager on horse races with a bookmaker whose money they could legally take, and then recover all that
they may have lost in the same afternoon. The very purpose of
Section 994 is thus nullified." 15 The view expressed by Justice Crane
in his opinion is admirable on grounds other than sporting. It is to
be admired for its logic and reason as well as the fact that he tries
to give to the statute the effect that the Legislature expressly intended.
He regards both parties as gamblers and it therefore follows that
they are in "pari delicto."
A gambler is one who follows or practices games of chance or
skill with the expectation of winning money or other property, 16
especially one who makes gambling his business. 17 It is a fair inference that the plaintiff herein entered into the transactions with the
view of profiting thereby. The fact that he was at the same time
also engaged in a legitimate business should not detract from his act.
The plaintiff, having played the horses continuously over a period of
two years, wagering hundreds of thousands of dollars, is more than
a casual gambler. The time element reinforced by the large amount
of money wagered should have been taken into consideration by the
Court in determining the status of the parties. That both parties are
gamblers is the more convincing view. The Penal Law refers to
common gamblers and provides "Any person who * * * engages * * *
as dealer, gamekeeper, or player in any gambling game where money
or property is dependent upon the result, is a common gambler, guilty
of a misdemeanor and punishable by imprisonment." 18 The plaintiff
certainly comes within this category. The fact that the defendant is
a bookmaker should not detract from the acts of the plaintiff in playing the horses. The law declares both acts crimes.'2 In the trial of a
Id. at 85, 186 N. E. at 212.
Thompson v. Hayes, supra note 2.
' Clement v. Belanger, 120 App. Div. 662, 105 N. Y. Supp. 537, 538 (3rd
Dept. 1907).
I'N. Y. PENAL LAW §970.

"Id. §§970 and 986.

ST. JOHN'S LAW REVIEW
civil action the question of criminality is immaterial; the biggest
rogue may have the most righteous case. 20 The parties being in
"pari delicto," the plaintiff should not be allowed to profit by his
wrong.21 In New York it has been held that betting upon a horse
race is not an indictable offense, if the bet is made at a race course or
other place named in the statute.22
It has generally been held that the measure of the winner's
liability to the loser, under the statute permitting money or property
lost in gaming to be recovered, is the net amount of his winnings
from such a loser at the particular time or setting. 23 It is to be noted
that the plaintiff herein is not suing to recover any particular bet lost
at any specific time, but upon a series of bets ranging over a period
of two years, during which time he had won a much larger amount
from the defendant. In reality he is the winner and not the loser.
The question of set-off in this particular case is therefore a very
important one. The exact question has been under consideration by
courts of other states. The courts of Kentucky, in construing a
statute very similar to our own in body, spirit and design, held that
the losses of the defendant may be offset as against his liability to
the plaintiff. 24 That case is exactly in point to the question in issue,
dealing with wagers on horse races. This is in accord with the rule
of other jurisdictions. 25 The court of Massachusetts held a contrary
construction in its interpretation of a statute enacted against buying
and selling on margin without intention to perform by receipt or
delivery of property, giving the plaintiff the right to recover from a
broker money paid under the contract and denying the defendant the
right to offset the moneys he paid the plaintiff.2 6 Thus we are losing
view of the fact that, at common law, bets on horse races have
been especially favored. Such bets have been enforced at periods
when actions upon no other bets were tolerated.
By following the construction adopted by the Massachusetts
court we are defeating the aim of our own Legislature. It never
intended to limit the right to institute an action to the bettor, as
distinguished from the bookmaker. If it intended to do so, the
wording of the statute could have been so termed. Section 994 of
the Penal Law was intended for the benefit of any person. Undoubtedly, this term is "broad enough to comprehend every human
'Gough v. St. John, 16 N. Y. 646 (1857) ; Taylor v. Heft, 150 App. Div.
509, 135 N. Y. Supp. 450 (1st Dept. 1912).
'Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188 (1889); Murray v. Interurban St. Ry. Co., 118 App. Div. 35, 102 N. Y. Supp. 1026 (1st Dept. 1907).
"People v. Fallon, 152 N. Y. 1, 46 N. E. 302, 37 L. R. A. 419 (1897).
"Zielly v. Warren, supra note 9; Hogle v. Connell, 134 Mass. 150 (1883);
Elias v. Gill, 92 Ky. 569, 18 S. W. 454 (1892) ; Johnson v. McGregor, 157 Ill.
350, 41 N. E. 558 (1895) ; Zallers v. White, 208 Ill.
518, 70 N. E. 669 (1904).
" Elias v. Gill, supra note 23.
'Dunn v. Bell, 85 Tenn. 581, 4 S. W. 41 (1887); Fallett v. Saviers, 8
Ohio S. & C. P. 669 (1897).
"Lyons v. Coe, 177 Mass. 382, 59 N. E. 59 (1901).
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being." 27 Chief Justice Marshall concluded "that general words
must not only be limited to cases within the jurisdiction of the state,
but also to those objects to which the legislature intended to apply
them." 28 The decision in the case under consideration constitutes
legislation by the judiciary. "It is the function of the Court to
construe the statute and not to defeat it as construed." 29 "It is the
duty of all courts of justice," said Lord Chief Justice Wilmot, "to
keep their eye steadily upon the interest of the public, even in the
administration of commitative justice; and when they find an action
is founded upon a claim injurious to the public, and which has a bad
tendency, to give it no countenance or assistance in foro civili." 30
As the decision now stands, the purpose of the statute is lost. Is it
to be assumed that any man may now make a livelihood illegally?
Can he take his chance in winning and if successful retain his gains,
and in losing bring an action and recover the money he has lost?
This undoubtedly will stimulate gambling to the nth degree, for
under the law of the recent decision the bookmaker is unable even
to offset his losses.
It should not have been necessary to plead the illegality of this
contract which plainly appears on its face. If the plaintiff's action
is to be sustained, the defendant should have been allowed to offset
his losses against the plaintiff's. A disposition even more harmonious
with the intention of the Legislature would have been for the Court
to have, of its own motion, stepped in and denied the right to any
relief thereunder without reference to the state of the pleadings, since
it is apparent
that the wager is antagonistic to the interests of the
31
public.
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